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CAMPUS ST. JAMES LARKSPUR, | CASENO.: - \V 0434

4« LLC, a Delaware llmlted llablll%_ :
company, o . COMPLAINT FOR:

Plaintiff, 1. SPECIFIC PERFORMANCE
A : 2. BREACH OF CONTRACT
vs. : 3.  BREACH OF WARRANTIES

4. CONTRIBUTION AND
) SANITARY DISTRICT NO. 1 OF ~ " INDEMNITY UNDER
- MARIN COUNTY, a political 1 ~"CALIFORNIA HEALTH &
: subdivision, and DOE 1 through 50, SAFETY CODE §§ 25300-
mclus1ve 25395.45
5. DECLARATORY RELIEF
Defendarits. - 6. INJUNCTIVE RELIEF

FILE DATE:
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J NEWMEYER & DILLION LLP
[ — b Y [a—y fo—y ot — fe—
(Xe] oo ~l O Lh N w [ S ]

NN
_— 0

Plamuff Campus St. James Larkspur, LLC (“CSJ”) alleges as follows
' PARTIES

1. CSJ isa Delaware limited llablllty company authonzed to do business

NN
v N

inthe State of Callforma, with its principal place of business in the City of Walnut

Creek, Contra Costa County, California.
2. CSJis mformed and beheves, and on that ba31s alleges that defendant

NN
& & R

Sanitary District No. 1 of Marin County (“the Dlstrlct”) is, and at all relevant times

[ I )
[ I N |

was, a special enterprise district located within Marin County, orga.mzed under

1813314.1
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California Health and Safety Code and the Sanitary District Acts of 1891 and 1923
and related statutes. . ,

- 3. C8Jis presently unaware of the frue names and/or capacities of
defendants DOES 1 through 50,' inclusive, and therefore sues them by such
fictitious names. CSJ is informed and believes, and on that basis alleges, that
defendants DOES 1 through 50, inclusive, are ;espens_ible in some manner for the
acts and/or omissions to act alleged in this complaint CSJ will seck leave of court
to amend thls complamt as the true names and capacities of defendants DOES 1
through 50, mclusxve are ascertained.

4.  CSJis informed and believes, and on'that basis alleges, that each 4
named and ﬁctltlous defendant was the principal and/or agent and/or partner and/or
alter ego and/or employee and/or employer and/or joint venturer of each of the
othier named and fictitiously-named defendants, and is in some manner legally

liable for the conduct and/or omission to act as alleged in this action. CSJ is also

informed and believes, and on that basis alleges, that each named and fictitiously-

named defendant was at all material times acting within the scope of one or more of
such relationships and with the express and/ef iinplied knoWledge, direction,, |
approval and/or raﬁﬁcatioﬁ of each of the other named or ﬁctitiously—named
defendants. B . ‘
GENERAL ALLEGATIONS
 THEPROPERTY
5. Inorabout September 1998, the District lssued a Request for
Qualifications for the development of a poxtlon of that certain real property located
at and commonly known as 2000 Larkspur Landmg Circle, Larkspur, California,

comprising approximately nine acres (the “Property”). CSJ submitted a response to

District’s Request for Quahﬁcatlons
6.  Inorabout January 1999, the Dlstnct awarded negotiating rzghts for

the Pfoperty to Campus Cornerstone Larkspur LL.C, CSJ’s predecessor in interest,
1813314.1 E -2- .
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(hereinafter references to “CSJ” include Campus Comerstone Larkspur LL.C where A

appropriate) and, in or about February 1999, CSJ and the District entered into an

Exclusive Negotiating Rights Agreement
OPTION AGREEMENT

7. On or about October 6, 1999, CSJ, entered into a written Option

Agreement with the District (the “Option Agreement”)-.in which the District granted

CSJ an option to purchase the Property for $12,500,000, plus an amount based on
the final Transportation Impact Fee imposed by the City of Larkspur (“City”).

8. Under the Option Agreement, CSJ agreed 10 pay the District $100,000 |

as consideration for the option, plus $50,000 every six months for the initial two
years of the option term. In addition, the Option Agreement allowed CSJ to extend

the option up to four times, for six months each, for an additional $50,000 per

_extension. If CSJ exercised its option to purchase the Property, the option

payments Aw'ould be credited against the purchase price. Pursuant to the Option

. Agreement, CSJ paid the District g;otalﬁefﬁf}SQ,_(_)OO in option payments.

9.  The Opﬁon Agreement provides that the Property would be sold to
CSJ in “as-is” condition subject to several express exceptions and subject to the -

Di_stricf’s representations and warranties regarding the condition of the Property and

the existence of and removal of “Hazardous Mate_ria_lsf’ (as defined in Section 9.1 of |

the Option Agreement) on the Property.. _
10. Pursuant to section 9.1 of the Optxon Agreement the District agreed to

be responsible for the removal of any and all Hazardous Materials on the Property.

District’s obligetion to perform.and pay for the removal of the Hazardous Materials

survived the closing of the sale and continues .untill all applicable governtnental
authorities have certified that no further remediation is required.
11.  In addition, the District specifically agreed, pursuant to section 9.3 of

the Option Agreement, to remove all remaining above and below ground

_lmprovements existing on the Property and to grade the Propetty in accordance .

1813314.1 =3
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. with’ the grading plan prepared by Nute Engineering (the “Grading Plan”). The

OptioniAgreement also required the District to certify the fill material used for
gfading the Property as not containing Hazardous Materials and also provided CSJ
the right to approve such fill material. . '

12.  District’s representations and warranties in the Option Agreement also
survived the closmg of the sale of the Property to CSJ. Several such

representatlons and warrantles provided by the District dealt w1th the condition of

the Property and the existence of Hazardous Materials on the Property. Pursuantto { -

section 11.1e, the District represented that it had no knowledge or notice of any
portion of the Property failing to comply with or violating any laws or regulations
and, pursuant to section 11.1h, the District warranted that no Hazardous Materials
are or wete located on, in or under any portion of the Property. -

13. The Option Agreement provides in section 22, that the prevailinglpaxty

in any dispute would be entitled to recover all reasonable attorneys’ fees and costs -

“and expenses of any. type.

14, C8J initially planned on developmg the Property as an ofﬁce pro;ect

- and hotel. After executmg the Option Agreement, it began working with the City to

obtain approvals for its development plans. Durmg the apphcatlon and approval
process, however, the City made 1t clear that it preferred the development of the
Property for residential use and a hotel, as opposed to an office project and a hotel.
Accordingly, with the District’s knowledge and consent, CSJ applied for the
necessé:y approyals from the City to develop the Property for residential use (the
“Residential Property”) and a hotel (the “Hotel Parcel”).
 PURCHASE AGREEMENT AND AMENDMENTS -

15.  On or about February 3, 2006, CSJ exercised its rights under the
Option Agreement to purchase the Property from the District,A and the parties
entered into a written Real Property Purchase Agreement (the “Purchase

Agreement”),

18133141 -4-
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16. By its terms, upon CSJ’s exercise of the option, the Option Agreement.
became a binding contract between CSJ and the District for the purchase and sale of
the Property. In addition, pursuant to section 1 of the Purchase Agreement, all of
the provisions of the Option Agreement applicable to the sale and purchase of the
Property (e.g., Dlstnct’s Tepresentations, warranties, and obligations regarding the
condition of the Property and the removal of Hazardous Materials located on the
Property) were expressly incorporated into the Purchase Agreement.

17.  Under section 8 of the Purchase Agreement, the District re-afﬁrmed its
representations and warranties from the Option Agreement regarding, among other
things, the condition of tﬁe Property and the absence of Haiardooé Materials.
Under section 7.1 of the Purchase Agreement, District also acknowledged its
obligations under the Option Agreement to remedlate any and all Hazardous
Materials on the Property ‘

18. The Purchase Agreement expressly incorporated the attorneys’ fees
provision from the Option Agreement. -

19. Pursuant to the Option Agreement, CSJ’s option payments were

'apphed against the purchase price for the Property.

. 20. Onor about November 7, 2006, CSJ and the District entered into a

‘written Amendment to Option Agreement and Purchase Agreement (the

“Amendment”) _
' 21.  Pursuant to section 8 of the Amendment, the Dlstnct again re-afﬁrmed

- and agreed to its obligations regardmg the removel of i 1mprovements on the

Property and the remediation of any and all Hazardous Materials discovered on the

Property . . _
22.  The Amendment further provided for a bifurcated closing on the

Property with respect to the Hotel Parcel and the Residential Property, so that CSJ

could assign certain of its interests in the Property prior to closing with the District.

The District also explicitly approved CSJ’s assignment of those interests.
18133141 T .5

COMPLAINT




NEWMSYER & DILLION LLP

[y

© o N O WM A W N

RN N N NN B ‘
® I &0 RV R R B8 2 I acFrE o0z 5

THE HOTEL AND RESIDENTIAL AGREEMENTS
~ 23.  On or about September 22, 2095, CSJ entered into a written Hotel

Property Purchase and Sale Agreement (the “Hotel Agreement”) with Larkspur
Landing Hotel Company, LLC (“LLHC”). | ' |
' 24.  Pursuant to the Hotel Agreement, CSJ agreed to sell LLHC 1.5 acres
of the Property for development and operation of the Hotel Parcel for
approximately $3,000,000, which included a $500,000 deposit. The price was later

-increased to $3,625, 000. Aftér several extensions, the outside closing date has now

passed and the Hotel Agreement is no longer in effect.

25.  On or about June 6, 2006, CSJ entered into a ‘written 2000 Larkspur
Landing Pro;ect Option Purchase and Sale Agreement (the “Residential
Agreetnent”) with WL Homes, LLC %/a John Laing Homes (*JLH”).

26. Pursuant to the Residential Agfeement, CSJ agreed to sell the
Residential Property to JLH for approximatel)t $24,473,000, plus profit
participation. Pursuant to several amendntents to the Residential Agreement, the
outside closing date on the sale of the Residential Property to JL.H is currehtly )
March 31, 2010. | -

- THE CONTAMINATION OF THE PROPERTY
, 27, Starting in or about summer 1999 and continuing until late September
1999, the Dlstnct tore down the concrete structures of the Larkspur Wastewater
Treatment Plant (the “Treatment Plant”), which formerly was operated at the
Property. The concrete from the buildings was then crushed and used as fill in .

grading of the Property.
28.  During the demolition of the Treatment Plant inor about July 1999,

the District conducted tests for lead in the pamt on the Treatment Plant structures

located on the Property. However, the Dlstrlct did not conduct any tests for

. polychlorinated biphenyls (“PCBs”) at that time,

'29. Both before and after the testing was performed, the District
1813314.1 -6- '
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‘no invoices to CSJ for the costs of such remediation, and did not ekpre'ss any

“October 20, 2006, DTSC issued a letter stating that the remaining contamination

demolished and crushed the Treatment Plant concrete structures into fill material
and used them for grading .at the Property. Despite CSJ’s repeated requests, the
District refused to provide information as to the origins of any coﬁtaminated fill
material, refused to provide certification that the fill material did not contain any
Hazardous Materials, as it was required to'do under the Option Agreement, and
refused to perform further testing as to the ,soils and ground wateér on the Property.

30. In or about October 2003, CSJ requested further investigation be
conducted with respect to the fill material. In response, the District perfermed an
investigation of the fill. The report of this investigation identified Hazardous
Materials on the Property and proposed that remedial action be taken. The District
began such remediation efforts in or about September 2005.

31.  The District conducted this remediation at its sole expense, presented

intention to recover any costs for its remediation of the Property from CSJ.

| 32, In or about May 2006, the District preduced a rep'en deta}_il_ing_ its
efforts to remediate the Hazardous Materials that had been discovered on the
Property end, with CSJ’s assistance, submitted the report and other materials
related to its remediation efforts on a portion of the Property to the California
Debartment of Toxic Substances Control (“DTSC”) for approval. On or about

discovered as of that date was within the acceptable range and that no further
remediation was hecessary‘ DTSC also stated, however, that if previously
umdenuﬁed contamination was discovered at the Property, additional assessment,
mvestlgatlon and cleanup may be required.

33.  On or about December 15, 2006, JLH’s environmental consultants |
reported to CSJ and the District that the Property contained additioﬁa! Hazardons |
Materials including, but not limited to, concentrations of PCB:s far in excess-of

those that DTSC considers acceptable. As a result of these findings, the “no further '
1813314.1 -7~ .
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éction" letter previously issued by DTSC was of no further force or effect.

34, Inor about May 2007, the District began a program designed to
remove the PCB contaminated soils from the Property. The District began this
remediation program without a permit from the City and, as a result, the City soon
ordered that the District ceas'eAall rerhediation work until it obtained the -necessary
permits. In or about September 2007, CSJ intervened and asked the City to allow
the District’s remedi_atio'n work to continue: As a result, the City issued the
required permits to the District so that it could continue its remediation efforts.

. 35. The District conducted this additional remediation work at its sole

expense and, once again, pr'esexited no invoices to CSJ for the costs of such

remediation and did not express any intention whatsoever to seek recovery of any
of the costs for its remediation of the Property from CS8J.

36. As the remediation work on the Property continued, it gradually
became apparent that the scope and cost of the remediation necessary to remove the
PCB contaminated soils would be much larger than the District originally - |
anticipated. ' ' '

‘ 37. Inorabout November, 2007, the District for the first tlme contended
that it expected to be relmbursed by CSJ for the costs it 1ncurred in remedlatmg the

' Property and temporarily ceased all further remediation efforts. The District also

claimed that remediation would not resume until CSJ reimbursed the District for all
prior remediation costs incurred by the District and assumed responsibility for
paying for all future remediation costs. ' 4 |
38. In or about November 2007, the District also informed CSJ that the
¢nvifonmenta1 investigations had discovered the likely cause of the PCB
contamination of the Property. Pursuant to such investigations, CSJ.is informed
and Bel_ieves, and on that basis alleges, that the PCB cqntaminaﬁon of the Property
originated in p:lasti cizér contained in fhe paint that the District applied to the

concrete structures on the Property, including the Treatment Plant improvements
1813314.1 -8~
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that were demolished by the District and crushed into fill material used at the
Property. Until November 2007, CSJ had no knowledge or suspicions that the
District itself was directly responsible for contaminating the Property. With
Hazardous Materials by using fill meterial that contained PCBs..

39. Tt was only after CSJ agreed to advance half of the cosis of an o
investigation into the extent of the contamination, under a full and broad reservation
of rights, that the District began an attempt to determine both the scope of the |
District’s direct centamination ef the Property with PCBs and other Hazardous -
Materials and the costs of remediating the contamination from the Property. Based
upon such investigations, it is currently estimated that the cost to remediate the
contamination of the Property will be several million dollars.

THE CLAIMS AGAINST DISTRICT

'40.  District is directly responsible for the contamination of the Property
with Hazardous Materials incfuding, but not limited to, PCBs in the soil at the
Propexty. The District breached, and continues to breach, its contractual obligati_ons
under the Option Agreement, the Purchase Agreement and the Amendment

(collectively “the District-Campus Agreements”) to remove and remediate such-

'Hazardou‘s Materials. The District also violated various federal and state

environmental laws in connection with its contamination of the Property.

41.  As aresult of the District’s direct contamination of the Property and -
refusal to continue its remediation efforts, csi has been forced to incur, and
contiriues to incur, substantial eosts for, among other things, investigation,
monitoring, .assessﬁlent and evaluation of the soils on the Property. CSJ has also
been forced to incur, and continues to incur, :'attomey and consultant fees in .
responding to issues surrounding the .con.tax'ninatien of the Property. The exact
amount of such costs will be proven at trial, and will eontinue to increase as a result
of the District’s refusal to coniply with its obligations under the District-Campus -

Agreements and applicable law. -
18133141 . -9.
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42.  CSJ also has ineurred, continues to incur and/or will incur in the

 future, substantial monetary expenses as a result of the District’s failure to comply

with the District-Campus Agreements and its obligations under federal and state

- laws. CSJ has made sigrtiﬁcant payments under the District-Campus Agreements

including, but not limited'to, option payments, seeurity deposits, application and -
entitlement fees, and construction and infmeu'ucmre costs. CSJ has also incurred
significant expehse in _pm;suing entitlements, negotiating the Residential Agreement
and the Hotel Agreement, and in pursuing continued negotiations with JLH and |
LLHC caused by the D1stnct s failure to perform as required by the Dlstrxct-
Campus Agreements. .

43. Asadirect and proxunate result of District’s breaches of the District-
Campus 'Agreements, CSJ has incurred, continues to incur, and/or will incur costs
and monetary damages currently believed to be in excess of Fifteen Million Dollars |
(815, 000,000), with the exact amount to be determined at mal

44.‘ On or about October 23, 2008, and again on or about November 25
2008, CSJ presented written claims to the District pursuant to California
Government Code §§ 900, ef seq. The District rejected the claims on December 4,
2008. On May 11, 2009, less than six months after the District rejected the claims,
CSJ and the District.expressly agreed that the statute of limitations would be tolled
until September 7, 2009. _ "
g | FIRST CAUSE OF ACTION
(Specific APerfornma‘nce Against District and DOES 1 through, 50, inclusive)

45. CSJ re-alleges paragraphs 1 through 44 and incorporates them by

" reference.

46. In Section 11 of the Opnon Agreement the District made
representatlons and warranties to CSJ and promlsed that those representatlons and
warranties are true, complete and accurate as of the date hereof and shall be true,

complete and accurate on the date CSJ exercises the Optlon and as of the date of
1813314.1 : -10- .
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Closing. Among the many representations and warranties made to CSJ, the District
promised that no Hazardous Materials wefe' located on any portion of the Property
or have affected any portion of the Property. The District promised that it has not
received any notice of information regarding any portion of the Property’s failure to
comply with, or violation of, any applicabie law, rule, regulation, 'ordinance, or.
government directive. - The District also promised that no environmental |
proceedings would af_t‘ect the use and operation of any portion of the Property.

47.  The District reaffirmed the representations and warranties it made in
Section 11 of the Option Agreement in Sections 5, 6, 7 and 8 of the Purchase
Agreement. In fact, in Section 7.2(j) of the Purchase Agfee‘ment, the District

- promised to execute a certificate upon Closing certifytng that the representations

and warranties described in Section 11 of the Option Agreement are true, coniplete

Il and-accurate as of the Closing Date and that ‘there has been no material adverse

change in, or damage to, 'the Property or its use or operation from the date of the

Purchase Agreement .
48.  As aresult of contaminating the Property with PCBs, the District

. cannot certify that its representations and warranties aré true because the Property

containg unsafe levels of Hazardous Materials, the Property fails to comply with
several federal and state environmental laws and regulations, and, if the
contamination were not remedlated future env1ronmental proceedings would affect
the use and operation of the Property. .

49. - CSJisinformed and beheves and based thereon alleges, that
unbeknownst to CSJ, the Property was contaminated with PCBs when CS]J signed
the Option Agreement, and the Property is still contaminated with PCBs as of the
time of filing of this complaint. Thus, the Dtstnct breached Section 11 of the |
Option Agreement because the representanons and warranties contamed in Section
11 of the Option Agreement were not true, complete, and accurate on the date CSJ
signed the Option Agreement or on the date CSJ exerclsed its Optlon Further, the

18133144 -11-
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District has repudiated its obligations to remediate the Property. Until District’s
repudiation, CSJ understood that District intended to address and retnediate any |
Hazardous Materials found at the Property, consistent with its obligations under the
District-Camipus -A'greemelits. The District’s repudiation of its future obligations to
turn over the Property free of Hazardous Mat'eri'als and to certify at the time of
closing that its representations and warranties are true,:compl'ete and accurate is a
separate breéch of Section 11 of the O.ption‘Agreement.

50. - The District-Campus Agreements are certain in their terms, The
Property is described by the District-Campus Agreements in specific termis that
allow it to easily be identified. The District must meet the conditions of closing
described in the District-Camptts Agreements before it trensfers the Property to
CSJ. If those conditions of closing are met, CSJ has an obligation to pay the
District a specified sum of money. . | |

51.  CSJ has provided the District adequate consideration and the terms of
the District-Campus Agreements are fair, just and reasonable, as to the District.

52. CSJhas performed all of its obhgatxons under the District-Campus
Agrcements Any obhgatxon that it has not performed is excused by the District’s
breach and its failures to perform under the Dlstrlct-Campus Agreements,

53. The District has failed and refused, and continués to fail and refuse, to
perform its obligations under the District—CampUs Agreements, including its
obligation to remediate the Hazardous Materials on the Property, and to execute and
deliver to CSJ a sufficient conveyance of the Proptarty, as required by the District-
Campus Agreements | | A

54, .The Dlstnct has materlally breached the Dlstrlct-Campus Agreements,
as described in this complamt

55. The subject of the Dlsmct-Campus Agreements is umque real
property, and CSJ’s legal remedy of damages is madequate

56. © CSJ is entitled to an order compelling the Dlstrlct 0 speclﬁcally
18133141 . =12~
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perform its obligations under the District-Campus Agreements, including its .
obligation to remediate and remove any and all Hazardous Materials on the -
Property, and to execute and deliver to CSJ 4 sufficient conveyance of the Property.

57.  CSJ also is entitled to incidental compensatlon for District’s delay in
meeting its “Slte Obligations” and “Limited Slte Obligations, » as those terms are
defined in the Amendment, measured by the hquldated damages provisions in the
District-Campus Agreements, in an amount to be proven at trial.

58. As a further itesult of District’s breach of the District-Campus
Agr_eements,CSJ- is entitled to recover its attorneys’ fees and costs.

. SECOND CAUSE OF ACTION
(Breach of Contract Agamst Dlstrlct and DOES 1 through 50, mcluswe)
59, CSJ re-alleges paragraphs 1 through 58 and incorporates them by

reference. _
60. ' Pursuant to the Districi-Campus Agreements, District was and is

contractually obligated to remediate any and all Hazardous Materials on the
Property, at its sole expense. Specifically, pursuant to sections 9.1 and 9.3 of the
Option Agreement, section 7.1 of the Purchase Agreefnent, and section 8 of the
Arhendment, District is responsible for, among other things, remediating and ‘
remo?ing all Hazafdou's Materials on the Property and obtaining governmental
certification that any and all Hazardous Materials have been sati'sfacto'rily‘
remediated and removed. | ' o

61. The District has matenally breached the Dlstnct-Campus Agreements,
as described in this complamt _ ’

62. CSJ has performed all of its obligations under the Dlstnct-Campus
Agreements. Any obllgatxon that it has not performed is excused by the District’s
breach and its failures to perform under.thg Di.st.rict-Campus Agreements.

63. Asadirectand proximate result of the District’s breaches of the

District-Campus Agreements CSJ has mcurred, continues to incur and/or will incur
18133141 -13-
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" Dollars ($15,000,000), with the exact amount to be proven at trial.

costs and monetary dam"ages currently believed to be in excess of Fifteen Million

64. As a further résult of District’s breach of the Distﬁct-Campus

Agreements, CST is‘entit_led to recover its attorheys’ fees and costs.
THIRD CAUSE OF ACTION
'(Breach of Warranties Against District and DOES 1 through 50, inclusive)

65. CSJ re-alleges paragraphs 1 through 64 and incorporates them b}"‘
reference. ‘ 4 S

66. The District has materially breached the eXpress and 'uﬁplied
;epresentationé and warranties it made.‘in the District-Campus Agreements_, as
described in this complaint. | | | A

67. CSJ has performed all of its obligations under the District-Campus
Agreements. Any obligation that it has:not performed is excused by the District’s
breach and its failures to perform under the District-Campus Agreements. -

68. As adirect and proximaté result of the District’s breaches of its
express and implied representatic;ns and warranties, CSJ has incurred, continues to -
incur and/or will incur costs and mone.téry. damages currently believed to be in
excess of Fiﬁeen Million Doliars ($15,000,000), with the exact amount to be V
proven at trial. | ‘ '

| 69.  As a further result of the District’s breach of the District;Campus .
Agreements, CSJ is entitled to recow}er its attorneys’ fees and costs.
FOURTH CAUSE OF ACTION
(Contribution and Indemnity Under CHSAA
Against District and DOES 1 through 50, inclusive)
70.  CSJ re-alleges paragraphs 1 through 69 and incorporates them by

reference. . 3 . .
71.  Any person who has incurred removal or remedial action costs may

seek contribution or indemnity from any person who is liable. (Health & Safety
18133141 -14 - :
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Code § 25363(e).)

72.. District is a “responsible party” or “liable person” pursuant to Health
& Safety Code § 2563.5.

73. The Property is a “site” pursuant to Health & Safety Code § 25323 9

74. “Hazardous substances,” as deﬁned in Health & Safety Code § 25316,
were “released™ at the Property, as “release” is deﬁned in Health & Safety Code §

25320, during the time Dlstrlct acted as.the owner, operator and/or generator.

75.  CSJ has incurred necessary “response costs” in the remediation of the
Property and/or removal of the hazardous substances. (Health & Safety Code §§
25360, 25363 and 25323.3.) The exact amount of such costs, which CST is
continuing and will continue to incur, will be proven at trial.

76.  CSJ therefore requests judgment be entered in favor CSJ and against

the District, pursuant to Health & Safety Code 25363(e), for contributionor

indemnity with respect to the response costs CSJ has incurred and will contimi_e to
incur in the future, , | |

717. CSJ also requests that the court grant all other available and
appropriate rehef under CHSAA including, but not lxmlted cost recovery, civil
penalties, declaratory relief and/or.mj unctive relief.

78.  CSJ has given or will give written notice of this action to the Direetor
of the DTSC pursuant to Health & Safety Code § 25363 (e).

-FIFTH C CAUSE OF ACTION
(Declaratory Relief Against Dlstrlct and DOES 1 through 50, inclusive)
79, CSJ re-alleges paragraphs 1 through 78 and incorporates them by

reference.
" 80. Anactual controversy has arisen between CSJ and the District w1th

respect to, among other things, their rights and duties unider the District-Campus
Agreements the District’s obligations with respect to conducting and/or paying for

past and future remediation of Hazardous Materials on the Property, the Dlstrlct S
1813314.1 ~15-
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liability under CHSAA, and the District’s responsibﬂity for damages caused by its
contamination of the Property. ‘

81. The actual controversy has arisen as a result of the acts and/or
omissions to act by the District as alleged in this complaint.

82. CSJ requesté this court to resolve any and all actual controversies
between CSJ and the District regarding their rights and duties under the District-
Campus_Agreements, the District’s obligations with respect to conducting and
paying for past and future remediation of the Property, the District’s liabiﬁ'ty under
CHSAA, and the Dlstnct s responsibility for damages caused by its contamination
of the Property. ‘

83. A judicial declaration as to the rights and interests of CSJ and the
District as requested is necessary and approprlate at this time based upon the
allegations contained in this complaint.

SIXTH CAUSE OF ACTION.
(Injunctive Relief Against District and DOES 1 through 50, inclusive)

84.  CSJre-alleges paragraphs 1 through 83 and incorporates them by
reference. | | | ,

85.  An actual controversy has arisen between CSJ and the District with
respect to, among other things; their rights and duties under the District-Campus
Agreements, the District’s obligations with respect to conducting_and paying for
past and future remediation of the Propérty, the District’s liability under CHSAA,
and the District’s responsibility for damages caused by its contamination of the
Property. o ‘ |

86. The acfual controversy has arisen as a result of the acts and/or
omissions to act by the District as alleged in this complaint. ‘

87. Pursuant to the Dlstrlct-Campus Agreemcnts the District is obllgated
to remediate such contammatlon and to pay all costs of such remediation. The

District has refused, and continues to refuse, to remediate the Property and/or to pay
1813314.1 -16 -
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for the cost of such remediation. ,

88. Asa result of -thé foregoing; irreparable harm will befall CSJ if the
court does not issue mandatory preliminary ahd permanent injunctions requiring the
District to remediate any and all Hazardous Materials on the Property and/or to pay

for the cost of such remediation.
89. CSJ likely will prevall on all or some of the causes of action stated in

the complaint and there is no adequate remedy at law other than immediate
injunctive relief. . . ' |

90. CSJ requests the court to impose mandatory temporary and pérmanent
injunctions requmng the District to either remedlate all Hazardous Materials on the
Property and/or to pay for the costs of such remediation.

PRAYER FOR RELIEF
WHEREFORE, CSJ prays for judgment against the District as follows:
(1)  For an order compelling the District to specifically perform its

obligations under the District-Campiis Agreements, including its obligation to

: remedlate and remove any and all Hazardous Materlals on the Property, and to

execute and deliver to CSJ a sufficient conveyance of the Property;

@) For mcldc;ntal compensation for the District’s delay in meeting its Site

Obligations and Limited Site Obligations, measured by the liquidated damages

provisions in the District-Campus Agreements, in an amount to be proven at trial;
(3) For compensatory damages in excess of Fifteen Million Dollars
($15 000,000), with the exact amount to pfoven at trial; | _
: (4) For all past and future response costs incurred by CSJ,inan amount to
be proven at trial; _ _ .
(5)  For contribution br indemnity from the District with respect to past and |
future response costs incurred by CSJ, and with respect to all costs, damages,'

expenses or claims resulting from claims related to the contamination on, at or near

' the Property;
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(6)  For an order declaring the parties’ rights and/or obligations with
respect to, among other things, the District-Caméus Agreements, conducting and
paying for past and future remediation of contaminaiion on, at or near the Property,
the CHSAA, and damages caused by the District’s contamination of the Property;

(7) For mandatory temporary and permanent injunctions requiring the
District to remediate all Hazardous Materials on the Property and/or to pay for the
costs of such remediation; _

(8) For pre-judgment and post-judgment interest as allowed by law;

(9) For attorneys’ fees and costs pursuant to the District-Campus
Agreements and as allowed by law; and,

(10) For such other relief as the court deems just and proper.

Dated: September 3, 2009 NEWMEYER & DILLION, LLP

o i D [

Philik D\Kopp
Attorndysifor Plainti{f. A
CAMPUS ST. JAMES LARKSPUR, LLC
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